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JUSTICE COMMITTEE 
 

AGENDA 
 

22nd Meeting, 2015 (Session 4) 
 

Tuesday 23 June 2015 
 
The Committee will meet at 9.30 am in the David Livingstone Room (CR6). 
 
1. Decision on taking business in private: The Committee will decide whether 

to consider its draft report on the Inquiries into Fatal Accidents and Sudden 
Deaths etc. (Scotland) Bill in private at item 7 and at future meetings. 

 
2. Subordinate legislation: The Committee will take evidence on the Advice and 

Assistance (Assistance by Way of Representation) (Scotland) Amendment 
(No. 3) Regulations 2015 [draft] from— 

 
Paul Wheelhouse, Minister for Community Safety and Legal Affairs, 
Catriona MacKenzie, Civil Law and Legal System Division, and Alastair 
Smith, Directorate for Legal Services, Scottish Government. 
 

3. Subordinate legislation: Paul Wheelhouse (Minister for Community Safety 
and Legal Affairs) to move— 

 
S4M-13502—That the Justice Committee recommends that the Advice 
and Assistance (Assistance by Way of Representation) (Scotland) 
Amendment (No. 3) Regulations 2015 [draft] be approved. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
All-Scotland Sheriff Court (Sheriff Personal Injury Court) Order 2015 
(SSI 2015/213). 
 

5. Apologies (Scotland) Bill: The Committee will take evidence on the Bill at 
Stage 1 from— 

 
Margaret Mitchell, Member in Charge of the Bill, Mary Dinsdale, Senior 
Assistant Clerk, Non-Government Bills Unit, and Neil Ross, Solicitor, 
Committee and Chamber Team, Scottish Parliament. 
 

6. EU priorities: The Committee will consider correpondence in relation to its EU 
priorities for 2105-16. 
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7. Inquiries into Fatal Accidents and Sudden Deaths etc. (Scotland) Bill: The 

Committee will consider a draft Stage 1 report. 
 

Joanne Clinton 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament  

Edinburgh 
Tel: 01313485220 

Email: Joanne.Clinton@scottish.parliament.uk 
 
The papers for this meeting are as follows— 
 
Agenda items 2 and 3   

Paper by the clerk 
 

J/S4/15/22/1 

Advice and Assistance (Assistance by Way of 
Representation) (Scotland) Amendment (No. 3) Regulations 
2015  
 

  

Agenda item 4  

Paper by the clerk 
 

J/S4/15/22/2 

All-Scotland Sheriff Court (Sheriff Personal Injury Court) 
Order 2015 (SSI 2015/213)  
 

  

Agenda item 5  

Paper by the clerk 
 

J/S4/15/22/3 

Private paper 
 

J/S4/15/22/4 (P) 

Apologies (Scotland) Bill and accompanying documents 
 

  

Apologies (Scotland) Bill: SPICe Briefing  
 

  

Written submissions received on the Bill  
 

  

Agenda item 6  

Paper by the clerk 
 

J/S4/15/22/5 

Agenda item 7  

Private paper 
 

J/S4/15/22/6 (P) 

 

http://www.legislation.gov.uk/sdsi/2015/9780111028391/contents
http://www.legislation.gov.uk/sdsi/2015/9780111028391/contents
http://www.legislation.gov.uk/sdsi/2015/9780111028391/contents
http://www.legislation.gov.uk/ssi/2015/213/contents/made
http://www.legislation.gov.uk/ssi/2015/213/contents/made
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/86984.aspx
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_15-29_Apologies_Scotland_Bill.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/89281.aspx
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Justice Committee 
 

22nd Meeting, 2015 (Session 4), Tuesday 23 June 2015 
 

Subordinate legislation 
 

Note by the clerk 
 

Purpose 
 
1. This paper invites the Committee to consider the following affirmative instrument: 
 

Advice and Assistance (Assistance by Way of Representation) (Scotland) 
Amendment (No. 3) Regulations 2015 [draft] 

 
Introduction 
 
2. The purpose of the instrument is to make assistance by way of representation 
(ABWOR) available for applications under the Double Jeopardy (Scotland) Act 2011 
without a financial eligibility test and without a contribution being due from the person 
receiving ABWOR. 
 
3. Further details on the purpose of the instrument can be found in the policy note 
(see below) to this paper and an electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/sdsi/2015/9780111028391/contents 
 
Consultation 
  
4. The policy note states that there has been limited time for consultation due to the 
speed with which changes need to be made so that ABWOR can be available for a 
case which is expected to be heard this summer. It also confirms that the Scottish 
Legal Aid Board was consulted in drafting the provisions, and that the Law Society of 
Scotland and the Faculty of Advocates were notified that the draft instrument would be 
laid and of its policy objectives. 
 
Delegated Powers and Law Reform Committee consideration 
 
5. The Delegated Powers and Law Reform Committee considered this instrument at 
its meeting on 16 June 2015 and agreed that it did not need to draw it to the attention 
of the Parliament on any grounds within its remit.  
 
Justice Committee consideration 
 
6. The Justice Committee is required to report to the Parliament on the instrument 
by 23 September 2015. 
 
7. The instrument is subject to affirmative procedure (Rule 10.6 of Standing 
Orders). The Minister for Community Safety and Legal Affairs has lodged motion 
S4M-13502 proposing that the Committee recommends approval of the instrument. 
The Minister will attend the meeting on 23 June to answer any questions on the 
instrument, and then, under a separate agenda item, to speak to and move the motion 
for approval. It is for the Committee to decide whether or not to agree to this motion, 

http://www.legislation.gov.uk/sdsi/2015/9780111028391/contents


 
J/S4/15/22/1 

 

2 

and then to report to the Parliament. It is understood that the Parliament will then be 
invited to take a decision on the instrument before summer recess. 
 
8. The Committee is asked to delegate to the Convener authority to approve 
the report on the instrument for publication. 
 

Policy Note: Advice and Assistance (Assistance by Way of Representation) 
(Scotland) Amendment (No. 3) Regulations 2015 [draft] 
 
The above instrument is to be made in exercise of the powers conferred by section 9 
of the Legal Aid (Scotland) Act 1986. The instrument is subject to affirmative 
procedure.  
 
Policy Objectives  

 
The aim of this instrument is to make assistance by way of representation (ABWOR) 
available for applications under the Double Jeopardy (Scotland) Act 2011 without a 
financial eligibility test and without a contribution being due from the person receiving 
ABWOR. 
 
Regulation 3(t) of the Advice and Assistance (Assistance by Way of Representation) 
(Scotland) Regulations 2003 currently makes ABWOR available for proceedings 
relating to these applications, namely under sections 2(2), 3(3)(b), 4(3)(b), 11(3) and 
12(3) of the 2011 Act. This is subject to a financial eligibility test. 
 
The Scottish Government has become aware of a case in which the Lord Advocate 
has made such an application (the third to be made to the High Court under the 2011 
Act). The hearing is due to be heard over the summer. 
 
Information received from the Scottish Legal Aid Board is that previous application 
proceedings, in which the subject of the application qualified for ABWOR, have cost 
the Legal Aid Fund in the region of £100,000 each. As such, it is unlikely that even 
those who fail the present statutory financial eligibility test would be very unlikely to be 
able to afford the high costs of legal representation associated with these proceedings. 
There is therefore a pressing need to make ABWOR available without reference to the 
financial eligibility test in order to secure access to justice. 
 
This instrument therefore amends regulation 9 of the Advice and Assistance 
(Assistance by Way of Representation) (Scotland) Regulations 2003 to include 
proceedings relating to double jeopardy applications in the proceedings listed there. 
ABWOR is available for these proceedings without reference to the financial limits 
under section 8 of the Legal Aid (Scotland) Act 1986, and without a contribution being 
due in terms of section 11(2) of that Act. 
 
Consultation  

 
There has been limited time for consultation due to the speed with which changes 
need to be made so that ABWOR can be available for the case which is expected to 
be heard this summer. The Scottish Legal Aid Board was consulted in drafting the 
provisions. The Law Society of Scotland and the Faculty of Advocates were notified 
that the draft instrument would be laid and of its policy objectives. 
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Impact Assessments 

 
An equality impact assessment has not been completed on the draft SSI due to the 
tight timescales for instructing, drafting and laying. The policy is expected to benefit 
those who are subject to double jeopardy application proceedings in that it will make 
ABWOR available in all cases. Solicitors and counsel will therefore also have certainty 
that publicly-funded legal assistance will be available for them to be paid for this work. 
 
Financial Effects  

 
Due to the change to regulations being required very quickly, no BRIA has been 
completed for this instrument. The instrument is expected to have only a minimal effect 
on the Scottish Government, local government or on business due to the very small 
number of cases involved. Where there is a case in which the subject of the double 
jeopardy application would previously not have qualified for ABWOR, it could 
reasonably be expected to cost the Legal Aid Fund around £100,000. 
 
Scottish Government 
Justice Directorate 
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Justice Committee 
 

22nd Meeting, 2013 (Session 4), Tuesday 23 June 2015 
 

Subordinate legislation 
 

Note by the clerk 

 
Purpose 
 
1. This paper invites the Committee to consider the following negative instrument: 
 

All-Scotland Sheriff Court (Sheriff Personal Injury Court) Order 2015 
(SSI 2015/213) 

 
Introduction 
 
2. The purpose of this instrument is to designate Edinburgh Sheriff Court as the 
Sheriff Personal Injury Court to exercise all-Scotland jurisdiction in cases above £5,000 
(the sum below which proceedings are currently a summary cause, and in future will 
be subject to simple procedure) and jurisdiction in cases below £5,000 for specific 
cases designated by the Order. This is the first Order made under section 41 of the 
Courts Reform (Scotland) Bill.1 
 
3. The instrument comes into force on 22 September 2015. 
 
4. Further details on the purpose of the instrument can be found in the policy note 
(see below). An electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/ssi/2015/213/contents/made 
 
Consultation 
 
6. The policy note on the instrument states that, while there is no requirement in the 
Courts Reform (Scotland) Act 2014 for a public consultation relating to an Order under 
section 41(1), there is a requirement in section 41(3) of the Act for the consent of the 
Lord President of the Court of Session to the Order, which has been obtained.  
 
Delegated Powers and Law Reform Committee consideration 
 
7. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 16 June 2015 and agreed that it did not need to draw it to 
the attention of the Parliament on any grounds within its remit. 

Justice Committee consideration 
 
9. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 7 September 2015. 
 

                                            
1
 Section 41 of the Act permits the Scottish Ministers to provide by Order that the jurisdiction of a sheriff 

in a specified sheriff court extends throughout Scotland for the purpose of dealing with specified types of 

civil proceedings.  It is this provision which permits the establishment of the SPIC in Edinburgh Sheriff 

Court, though it would also allow other courts with similar or other specialist jurisdictions to be 

established in any other sheriff court in Scotland if this were desired.   

http://www.legislation.gov.uk/ssi/2015/213/contents/made
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5. Further details on the procedure for negative instruments are set out in Annexe A 
of this paper. 
 

Policy Note: All-Scotland Sheriff Court (Sheriff Personal Injury Court) Order 2015 
(SSI 2015/213) 
 
The above instrument was made in exercise of the powers conferred by sections 41(1) 
and 133(1) of the Courts Reform (Scotland) Act 2014 (“the Act”) and article 5 of the 
Courts Reform (Scotland) Act 2014 (Consequential Provisions and Modifications) 
Order 2015.  The instrument is subject to negative procedure.  
 
Background 
 
The Report of the Scottish Civil Courts Review headed by Lord Gill, published in 2009 

recommended: “An all‐Scotland jurisdiction for personal injury actions should be 
conferred on Edinburgh Sheriff Court.”  The reason for the creation of this court is the 
raising of the exclusive competence of a sheriff from £5,000 to £100,000 on 22nd 
September 2015, the beginning of the new legal year, as announced by the Lord 
President of the Court of Session on 28th January 20152.    
 
Under the existing arrangements, there are economies and efficiencies of scale that 
accrue through centralising all but the lowest financial value personal injury (“PI”) 
litigation in the Court of Session.  The creation of the Sheriff Personal Injury court 
(“SPIC”) will replicate many of the benefits of the Court of Session by continuing to 
provide a central forum for PI cases in Edinburgh including specialist PI sheriffs and 
procedures, e-motions and the availability of civil jury trials.   
 

Section 41 of the Act permits the Scottish Ministers to provide by Order that the 
jurisdiction of a sheriff in a specified sheriff court extends throughout Scotland for the 
purpose of dealing with specified types of civil proceedings.  It is this provision which 
permits the establishment of the SPIC in Edinburgh Sheriff Court, though it would also 
allow other courts with similar or other specialist jurisdictions to be established in any 
other sheriff court in Scotland if this were desired.  This Policy Note is concerned with 
the Order which creates the SPIC in September 2015, the first Order to be made 
under section 41. 
 
Policy objectives  
 
The main policy objectives are that Edinburgh Sheriff Court be designated as the SPIC 
and exercise all-Scotland jurisdiction in cases above £5,000 (the sum below which 
proceedings are currently a summary cause, and in future will be subject to simple 
procedure) and jurisdiction in cases below £5,000 for specific cases designated by the 
Order.   
 
The definition of “personal injuries” in article 1(2) of the Order is derived from rules of 
court and will be familiar to practitioners3. PI cases below £5,000 are only within the 
jurisdiction of the SPIC if they are workplace-related according to definitions in that 
article which should also be familiar to practitioners.  Below £1,000 the Order specifies 

                                            
2
 https://www.scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2015/01/28/lord-president-

sets-out-court-reform-timetable  
3
 See rule 36.A1(2) of the Ordinary Cause Rules 1993 and rule 43.1(2) of the Rules of the Court of 

Session 1994. 

https://www.scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2015/01/28/lord-president-sets-out-court-reform-timetable
https://www.scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2015/01/28/lord-president-sets-out-court-reform-timetable
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that workplace cases may be transferred to the SPIC if a local sheriff considers that 
they are of sufficient importance or difficulty.  Otherwise they will be heard in the local 
sheriff court.  Proceedings certified for transfer to the SPIC in this way will cease to be 
subject to summary cause procedure, or simple procedure, as the case may be. Under 
section 79 of the Act, if a party raises a case in SPIC it is possible on “special cause 
shown” for any party in the case to apply to have it transferred out of that court and 
into summary cause procedure or simple procedure in another sheriff court.   
 
The issue of workplace cases was raised at Stage 2 of the passage of the Bill for the 
Act (“the Bill”) by the Scottish Trades Union Congress (“STUC”) as a partial 
countermeasure to the UK Government’s repeal of section 69 of the Health and Safety 
at Work etc. Act 1974 through its Enterprise & Regulatory Reform Act 2013 (removal 
of an employer’s strict liability in health and safety at work cases).  An Order made 
under section 41 is able, by virtue of article 5 of the Courts Reform (Scotland) Act 
2014 (Consequential Provisions and Modifications) Order 2015, to specify cases that 
relate to reserved matters, as in this case. 
 
Section 41(4) provides that an Order under section 41(1) does not affect the 
jurisdiction of any other sheriff court which has jurisdiction i.e. a sheriff court other than 
Edinburgh Sheriff Court.  
 
In addition, section 42 of the Act preserves the option of Edinburgh sheriff court being 
used as a “local court” in relation to PI claims for which there would be “local 
jurisdiction” anyway.  Cases across Scotland can either be raised under normal sheriff 
court procedure in the local sheriff court, specialist PI procedure in that court, or be 
raised under specialist PI rules in the SPIC at Edinburgh Sheriff Court.  The 
expectation is that the SPIC will be a forum of choice given the advantages referred to 
above.  Where the claim is for more than £100,000 the Court of Session will have 
concurrent jurisdiction with local sheriff courts and the SPIC. 
 
Consultation  

 
There is no requirement in the Act for a public consultation relating to an Order under 
section 41(1).  There is a requirement in section 41(3) of the Act for the consent of the 
Lord President of the Court of Session to the Order.  This has been obtained.  
Technical engagement on the drafting of the Order has been had with the Lord 
President’s Private Office (particularly given interaction with the package of acts of 
sederunt they are preparing) and the STUC. 
 
The Scottish Government consulted on the Bill in early 2013.  This consultation 
included questions on the SPIC.  The analysis of consultation responses, published on 
the Scottish Government website on 13 September 2013, can be viewed at: 
www.scotland.gov.uk/Publications/2013/09/8038.  The new element to the policy since 
the consultation is the treatment of sub-£5,000 cases as described above.  At the 
Stage One evidence sessions for the Bill, the STUC made representations that 
complex workplace PI cases should not be heard under simple procedure.   
 
Impact Assessments 
 
An Equality Impact Assessment (EQIA) for the Bill was published on the Scottish 
Government website at http://www.scotland.gov.uk/Publications/2014/03/9314 and the 
Bill was found to have no significant effects in relation to the protected characteristics.  
A further EQIA relating to the Order will be published alongside the Order.  The 

http://www.scotland.gov.uk/Publications/2013/09/8038
http://www.scotland.gov.uk/Publications/2014/03/9314
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instrument was found to have no significant effects in relation to the protected 
characteristics.   
 
Financial Effects  

 
A Business and Regulatory Impact Assessment (BRIA) for the Bill was signed by the 
Cabinet Secretary for Justice on 5 March 2014 and published on the Scottish 
Government website at www.scotland.gov.uk/Resource/0044/00446226.pdf.  A further 
BRIA relating to the Order will be published alongside the Order.  The instrument has 
no significant financial effects on the Scottish Government, local government or on 
business. 
 
Scottish Government 
Justice Directorate 
26 May 2015 
 
 

http://www.scotland.gov.uk/Resource/0044/00446226.pdf
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ANNEXE A 
 
Negative instruments: procedure 
 
Negative instruments are instruments that are “subject to annulment” by resolution of 
the Parliament for a period of 40 days after they are laid. All negative instruments are 
considered by the Delegated Powers and Law Reform Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  
 
Under Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument.  
 
If the motion is agreed to by the lead committee, the Parliamentary Bureau must then 
lodge a motion to annul the instrument to be considered by the Parliament as a whole. 
If that motion is also agreed to, the Scottish Ministers must revoke the instrument.  
 
Each negative instrument appears on the Justice Committee’s agenda at the first 
opportunity after the Delegated Powers and Law Reform Committee has reported on 
it. This means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow the Committee to 
gather more information or to invite a Minister to give evidence on the instrument. In 
other cases, the Committee may be content simply to note the instrument and agree to 
make no recommendations on it. 
 
 
Guidance on subordinate legislation 
 
Further guidance on subordinate legislation is available on the Delegated Powers and 
Law Reform Committee’s web page at: 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/64215.as
px 
 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/64215.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/64215.aspx
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Justice Committee 
 

22nd Meeting, 2015 (Session 4), Tuesday 23 June 2015 
 

Apologies (Scotland) Bill 
 

Note by the clerk 
 

Purpose 
 
1. This paper provides some background information in advance of the Committee’s 
final evidence session in relation to the Apologies (Scotland) Bill on 23 June.  
 
The Bill  
 
2. The Bill was introduced in the Parliament by Ms Mitchell on 3 March 2015.1 It 
provides that “an apology (as defined in terms of the Bill) is inadmissible in certain civil 
proceedings as evidence of anything relevant to the determination of liability, and cannot 
otherwise be used to the prejudice of the person making the apology (or on whose behalf it 
is made)”.2 The Bill also has the broader purpose of encouraging a cultural and social 
change in attitudes towards apologising.3 The provisions in the Bill would apply to all forms 
of apology and to all civil proceedings with the exception of fatal accident inquiries and 
defamation proceedings. The Policy Memorandum explains that the reason for an 
exception for fatal accident inquiries is “to take account of the public interest in ensuring 
that all relevant evidence may be led” and that the exception for defamation proceedings is 
for similar reasons.4  
 
3. The Policy Memorandum confirms that the legislation should not impede any further 
course of action being taken where an apology has been given.5 It also anticipates that the 
Scottish Ministers will wish to issue guidance both internally and externally and that the 
six-month period between Royal Assent and the time the Act comes into force provided in 
the Bill would allow sufficient time for them to prepare this.  
 
4. More information can be found in the Bill and accompanying documents at:  
 http://www.scottish.parliament.uk/parliamentarybusiness/Bills/86984.aspx 
 
5. The SPICe briefing, which provides further background material, is available at: 
 http://www.scottish.parliament.uk/parliamentarybusiness/90210.aspx  
 
Committee consideration 
 
Justice Committee 
6. The Committee issued a call for views on the Bill on 31 March. Written submissions6 
received, including a memorandum from the Scottish Government setting out its position 
on the Bill, can be accessed at:  
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/88340.aspx  
 

                                      
1
 The Bill was referred to the Justice Committee for Stage 1 consideration on 17 March. 

2
 Policy Memorandum, paragraph 2. 

3
 Policy Memorandum, paragraph 3. 

4
 Policy Memorandum, paragraphs 10 and 11. 

5
 Policy Memorandum, paragraph 7. 

6
 A pack of written submissions was circulated to each member with their meeting papers for 19 May. 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/86984.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/90210.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/88340.aspx
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7. The Committee held two round-table evidence sessions on the Bill on 9 June and 
took evidence from the Minister for Community Safety and Legal Affairs on 16 June. 
Official reports of those meetings can be found at:   
9 June: http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10008 
16 June: http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10021  
 
8. The Minister has since written to the Committee with the Scottish Government’s view 
on adding certain court proceedings under the Children’s Hearings (Scotland) Bill to the list 
of excluded actions under section 2(1) of the Bill. The letter, attached at Annexe A, also 
provides a summary of the Scottish Government’s main concerns with the Bill. 
 
Finance Committee 
9. The Finance Committee’s call for evidence on the Financial Memorandum (FM) on 
the Bill received seven responses. That Committee agreed not to take any further 
evidence or to report formally on the FM. Responses it received are available at:  
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/87890.aspx  
 
Delegated Powers and Law Reform Committee 
10. The Delegated Powers and Law Reform Committee’s report on the Delegated 
Powers Memorandum on the Bill was published on 28 April and is available at:  
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/88964.aspx  
 
Next steps 
 
11. The Committee is due to hear from Margaret Mitchell MSP, member in charge of the 
Bill, on 23 June.  
 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10008
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10021
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/87890.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/88964.aspx
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ANNEXE A 
 

Correspondence from the Minister for Community Safety and Legal Affairs in 
relation to the Apologies (Scotland) Bill  

 
I am grateful to the Committee for providing me with an opportunity to give evidence on the 
Apologies (Scotland) Bill – I hope the evidence was helpful and will assist the Committee 
with its deliberation on the Bill. 
 
As I indicated at Tuesday’s evidence session, I am more than happy to provide some 
further detail on a number of the points raised.   
 
In particular, I agreed to provide a view on whether certain court proceedings under the 
Children’s Hearings (Scotland) Act 2011(2011 Act) should be added to the list of excluded 
actions in section 2(1) of the Bill.   
 
The Scottish Government has noted with interest the points made by the Scottish 
Children’s Reporter Administration (SCRA), in particular, the fact that as part of the 
SCRA’s Complaints Handling Procedures they encourage staff to resolve complaints at 
the front line wherever possible and recognise the importance of making an apology as 
part of this process. From this evidence, they encourage a culture where apologies are 
currently part of their response to complaints.  
 
You have specifically asked if certain court proceedings under the 2011 Act should be 
added to the list of excluded actions in section 2(1) of the Bill.  I note that the SCRA 
advised that, “if children’s hearing court proceedings were not excluded from the Bill’s 
scope, there would be potentially significant consequences for the children’s hearings 
system, in relation both to child protection and youth justice concerns”. If Children’s 
hearings court proceedings were not excluded, I understand that apologies given outwith 
proceedings may be unable to be used as evidence to establish grounds of referral under 
the 2011 Act. This could have a direct impact on the children’s hearing system in Scotland 
as, if the apology was part of the evidence available for establishing these grounds, it 
might remove the legal basis to bring a child before a children’s hearing and therefore the 
ability to impose appropriate measures of supervision and protection. For these reasons, if 
the definition is to remain as currently drafted, we would agree with SCRA that 
consideration should be given to excluding court proceedings under the 2011 Act  from the 
scope of the Bill. 
 
As raised in my evidence, if it is thought that there should be legislative provision for 
apologies, in my view, putting the common law in Scotland on a statutory footing in a 
similar manner to that which has occurred in England and Wales under section 2 of the 
Compensation Act 2006 would be a preferable approach. As others have noted in their 
evidence, legislative provision may send a signal but it does not in of itself provide the 
solution to ensuring cultural change which will result in more apologies being given. 
Putting the common law on a statutory footing would not impact on the effectiveness of the 
Children’s Hearing system and if this legislation was amended in this regard we are not of 
the view that the system would require to be excluded from the scope of the legislation.  
  
More generally, the attached below is a summary of the Scottish Government’s main 
concerns with the Bill. These follow on from the concerns I raised in evidence and reflect 
the correspondence that I have had with Margaret Mitchell on this matter. In response to 
particular points raised by Ms Mitchell at committee the summary includes some further 
detail on the guidance issued by General Medical Council (GMC) on the way in which 
apologies are considered through their regulatory and fitness to practise systems. And in 
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this regard, I can also confirm that as stated at the committee the Association of British 
Insurers did not respond to the duty of candour consultation proposals.  
 
I have also provided a copy of this letter to Margaret Mitchell MSP for her information. 
 
I hope this is of assistance.  
 
Paul Wheelhouse MSP 
Minister for Community Safety and Legal Affairs 
18 June 2015 
 

Apologies (Scotland) Bill – Scottish Government comments on the Bill 
 
Definition 
 
(a) Concerns with the proposed definition in section 3 
 
Although we agree that there is merit in encouraging a culture where apologies are readily 
provided this should not be at the expense of potential injustice to pursuers.  
We also understand from the evidence of Mr Watson last week, that this could also have a 
“deleterious effect on defenders”.  
 
We agree with the Faculty of Advocates, that the effect of the Bill if enacted would be to 
take away from people rights they currently have. People who wanted to rely on 
admissions of fault or fact or simple apologies will no longer be able to put them before the 
courts in civil proceedings, and courts would no longer be able to take into account 
evidential matters that they are currently able to consider. By defining apology in the 
manner proposed in the legislation, in my view, the benefit of hearing an apology may be 
outweighed by the inability to use this as evidence in any civil proceedings. 
 
In a common law, adversarial system, as we have in Scotland, making apologies 
inadmissible as evidence has a greater impact on the rights of the victim and the person 
who injured them and makes it more difficult for the victim to pursue and vindicate those 
rights.  
 
These risks must be weighed against the impact that defining apologies in legislation may 
have. Although we appreciate the evidence is mixed and is often in respect of legal 
systems which are different to the common law, adversarial system we have in Scotland, 
there appears to be little or no evidence that defining apologies in the manner proposed in 
this Bill has had the desired effect. I refer to the quote from Professor Carroll cited at page 
18 of the SPICE memorandum to the committee: 
 
“The limited research available does not show that apology legislation has worked as a 
‘magic wand’. To the contrary, the little data that exists as to the shift in behaviour of 
potential apologisers, from the field of medical practice, tells us that the legislation has 
been relatively ineffective.” 
 
This raises the question as to whether legislation is required at all and, in our view, 
provides more support if a legislative solution is deemed appropriate that this should be 
merely to put the common law onto a statutory footing.  
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(b) Putting the common law on a statutory footing 
 
If apologies legislation is desirable, in our view, it would be preferable not to attempt to 
provide a definition for apology, which could lead to unintended consequences. Instead 
there would appear to be merit in putting the common law on a statutory footing in a similar 
manner to that which has occurred in England and Wales under section 2 of the 
Compensation Act 2006.  
 
Section 2 essentially replicates the common law in Scotland on apologies. It encourages 
appropriate expressions of regret whilst retaining the capability to use the expression 
where there is a clear acceptance of legal responsibility. It strikes a balance and 
recognises that an apology is not the only redress that victims may be seeking and may in 
turn encourage more apologies to be made in the future.  
 
We have heard from those giving evidence that there is a perception that apologies are 
automatically admissible in Scotland.  In light of this, there would appear be benefit in 
promoting the common law position by committing it to statute. This would provide 
certainty and place beyond doubt the effect of an apology in civil proceedings. 
 
Section 2 of the 2006 Act is straightforward legislation that makes it clear that an act of 
apology, of itself, does not amount to an admission of liability. It also does not result in 
unintended consequences as it does not change the law in Scotland but merely puts it on 
a statutory footing. This approach would ensure that misunderstandings about the 
application of the law on apologies between Scotland and England and Wales and 
misconceived perceptions about the application of the common law in Scotland would be 
overcome. In our view it would also increase understanding and the profile of the law on 
apologies which is hoped will result in a cultural change. Most importantly, putting the law 
on a common law footing would confirm the legal position on apologies without the 
potential injustice for pursuers due to the inability to use the apology as evidence in any 
civil proceedings.  
 
Exploring further the potential injustice to pursuers 
 
The Scottish Government is concerned with the wide application of the definition afforded 
to an apology within section 3 of the Apologies (Scotland) Bill. By way of example, I refer 
to the two statements below: 

 
“I’m very sorry that I amputated your left leg when I was supposed to amputate your 
right but I was tired, harassed and didn’t pay enough attention and when the theatre 
sister and the anaesthetist tried to tell me I was cutting into the wrong leg I’m really 
very sorry that, despite their protestations, I kept going.” 
 
“I’m very sorry that the wrong leg was amputated – that was unfortunate and 
shouldn’t have happened” 
 

Both apologies are protected under the terms of the Bill, even though the former is a clear 
admission of fault. The policy memorandum states that the pursuer in such a situation can 
lead other evidence and therefore they are not prejudiced by this legislation. However, 
leading other evidence, but not being able to lead the admission, would appear in our view 
to strike the wrong balance.  
 
We remain concerned that the benefits of hearing an apology will, in certain 
circumstances, not be sufficient to outweigh the potential injustice to pursuers in actions 
for damages. That injustice could arise in cases where an admission of fault or statement 
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of fact is the only means of demonstrating liability for the harm caused but that admission 
is protected and so cannot be led in evidence because it is part of the statutory apology. If 
there is no other evidence available on liability, a pursuer would be unable to succeed in 
an action for damages for compensation. 
 
Duty of Candour 

 
The proposed health legislation makes provision for apologies given in the context of the 
duty of candour to be admissible but the intention is that any apology and other information 
obtained through the duty of candour procedure could be founded on in legal proceedings 
though would not of itself represent admission of negligence or breach of a statutory duty.  
Whereas the Apologies (Scotland) Bill provisions make apologies inadmissible in 
determining liability and as evidence for the purposes of civil legal proceedings.  

 
The approach taken to an apology under the Duty of Candour provisions in the Health 
(Tobacco, Nicotine etc. and Care) (Scotland) Bill is more aligned to section 2 of the 
Compensation Act 2006 in that an apology or other step taken in accordance with the duty 
of candour procedure cannot of itself be used to prove liability but can be admissible in 
court. Given that we understand one of the main reasons for the Apologies (Scotland) Bill 
is to enable apologies to be made more freely in the health sector this may suggest that a 
similar approach could be adopted here. This further supports the view that legislation 
similar to section 2 of the 2006 Act would be a more effective means of delivering the aims 
of this legislation. If the definition of Apology remains as currently detailed in the Bill, we 
are of the view that apologies given in the context of Duty of Candour should be excluded 
from the Apologies (Scotland) Bill.  The rationale for this position reflects that outlined for 
the proposed exclusion for Fatal Accident Inquiries – the same public interest 
considerations that relate to FAIs also relate to the sort of events and incidents that will fall 
within the scope of the duty of candour procedure (i.e. death, significant permanent 
physical harm), 
 
General Medical Council (GMC) approach to Apologies 
 
The GMC provide medical practitioners and those involved with revalidation of doctors and 
fitness to practise casework with guidance on how apologies should be considered.  
Fitness to practice investigations consider the offering of an apology as an indication of 
level of insight of a medical practitioner. Their guidance reflects the need to consider 
whether a medical practitioner’s failure to apologise following harm might indicate a lack of 
insight that panels should take into account in considering sanctions.  Medical practitioners 
are also expected to collect and review information about significant adverse events, 
including their individual responses following such events.  
 
The GMC has committed to making explicit the clear the responsibility that all doctors have 
to be open, honest and transparent when things go wrong with the care and treatment they 
provide. Between November 2014 and January 2015 the GMC ran a consultation with the 
Nursing and Midwifery Council on new joint explanatory guidance for doctors, nurses and 
midwives. This will be published imminently, focusing on how registrants should comply 
with their professional duty to be open and honest when they make mistakes. This will 
include guidance on the provision of an apology and will make it clear that this does not 
equate to an admission of liability.  
 
In the Justice Committee session on 9th June, the representative of the Medical Protection 
Society stated that the duty of candour procedure would not protect doctors as it was a 
prod in the back to make doctors give an apology under duress.  This is not an accurate 
assessment of the provisions of the duty of candour procedure as presented in the Health 
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(Tobacco, Nicotine etc and Care) (Scotland) Bill.  The duty of candour procedures, which 
will be set out in secondary legislation, will place a duty on health and social care 
organisations, through a nominated responsible person, to ensure that an apology is 
provided as part of the overall duty of candour procedure.  This focus on organisational 
duty will complement the existing professional duty that applies to medical practitioners.  
Doctors should already provide an apology in circumstances where there has been an 
unexpected or unintended incident resulting in death or harm – the duty of candour 
provisions to do not change that requirement for members of the Medical Protection 
Society.  
 
The duty of candour procedure will emphasise the responsibilities of health and social care 
organisations to create the conditions where, following instances of death or significant 
harm, apologies are provided as part of a wider set of responses including review of the 
events, support for those affected, training for those involved with this work and the 
publication of an annual report outlining procedural changes as a result of review and 
learning.  
 
Types of Legal Proceedings 
 
We raised a concern that the Bill did not exclude public inquiries under the Inquiries 
(Scotland) Act 2005 in the legislation. The policy reasons for excluding Fatal Accident 
Inquiries would equally apply to public inquiries.  
 
There are also concerns that extending the scope to tribunals and inquiries may result in 
the legislation straying into reserved matters.  
 
The Bill would also apply to arbitration proceedings which can generally admit any 
evidence and take a case by case approach to whether to do so. Restricting that freedom 
in any way could lessen the effectiveness of arbitration. This will also impact on the 
Arbitration (Scotland) Act which allows the arbitration tribunal to decide on admissibility. 
 
The Bill would also apply to tribunal proceedings which are designed to avoid points of law 
and focus on points of fact. If a party to a tribunal cannot describe what someone said, this 
could limit the tribunal’s power to consider all the relevant facts. 
 
We note that both the Faculty of Advocates and the Association of Personal Injury 
Lawyers indicated that consideration should be given to the potential conflict of the Bill with 
personal injury pre-action protocols which seek to establish at the outset whether fault is in 
issue and encourage early and frank exchange of factual information, we too would urge 
consideration of exclusion of pre-action protocols from the scope of the Bill.  
 
Insurance Law 
 
As we indicated in the Scottish Government memorandum, it remains unclear how the 
insurance industry would interpret this legislation in their contracts, and the implications for 
insurance cover.  Would a person giving an apology under this legislation invalidate their 
insurance contract if their terms and conditions expressly stated that they were not able to 
give such an apology? 
 
Moreover, it is noted that in the evidence by Bruce Adamson, SHRC in the context of 
historical child abuse that “care providers often wanted to give an apology but were given 
legal advice or told be insurers that they could not do so”. In our view, even with Apologies 
legislation of the kind proposed by Ms Mitchell, there would be nothing to stop insurers 
from preventing those insured from making such apologies.  This would mean that 
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registered health professionals would face a conflict between their professional duty and 
potential demands from insurers. In health and social care situations, early disclosure and 
communicating organisational responsibilities in respect of harm often leads to a less 
protracted process and earlier resolution of cases – which is often beneficial to insurance 
companies in terms of time taken to support claims and the nature of settlements offered.  
 
Historical Child Abuse 

In terms of claims against public bodies, a survivor of child abuse or someone aggrieved 
by the actions of a health board or local authority might well benefit from hearing an 
apology, and those sorts of situations were the focus of the consultation by Ms Mitchell.  
Again, however, should that survivor or aggrieved person later decide to seek damages in 
court for the harm which was the subject of the apology, they too could not rely on the 
apology but would have to find other evidence to support their claim.  

Concern also exists about the relationship between civil and criminal proceedings.  In a 
criminal case an apology will be admissible and could lead to a conviction. However, that 
same statement will not be admissible in any subsequent civil proceedings. We know that 
survivors of historic abuse can face significant evidential hurdles when seeking to progress 
a court action. Protecting an apology in the way proposed could add to their evidential 
difficulties.  
 
We note that the SHRC view is that Apologies legislation is an important aspect of 
promoting effective access to justice and remedies for survivors of historic child abuse.  
Bruce Adamson appeared to accept in his evidence that consideration would need to be 
given to whether the value of effecting the cultural change of promoting apologies 
outweighs any potential unintended consequences for individual pursuers.  The Scottish 
Government is concerned that the proposed Apologies Bill fails to strike that balance.  
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Justice Committee 
 

22nd Meeting, 2015 (Session 4), Tuesday 23 June 2015 
 

EU issues 
 

Background 
 

1. The Committee has agreed to focus its EU engagement for 2015-16 on: (a) the 
Scottish Government’s updated Action Plan on European Engagement; (b) EU e-justice 
and the Scottish Government’s Justice Digital Strategy; (c) developments with relevant 
criminal procedure dossiers1; (d) the European Agenda on Migration, and (e) the Justice 
and Home Affairs Agenda 2015-20.  

 
2. This paper invites the Committee to consider the latest developments in relation to 
these areas of EU engagement.  
 
Latest developments 
 
3. The Committee last considered an update on EU issues from the Minister for 
Community Safety and Legal Affairs on 21 April and agreed to write to the European and 
External Relations Committee (EERC) to ask whether, in light of recent events in the 
Mediterranean, it plans to undertake any work relating to EU migration. It also agreed to 
write to the Cabinet Secretary asking it to provide an update on the EU’s overall response 
to this issue in due course.  
 
4. The EERC, in its Convener’s response (Annexe A), states that it has agreed to 
consider migration under its Connecting Scotland inquiry and that this work is likely to be 
conducted after summer recess. She also highlights that the EERC is keeping a close 
watching brief on the EU and UN responses to the situation in the Mediterranean. 
 
5. In his response (Annexe B), the Minister indicates that “the Scottish Government will 
encourage the UK Government to play its part in implementing the four priority actions 
proposed at the EU emergency summit held on this issue in April, including an EU wide 
voluntary pilot project on resettlement, offering a number of place to persons in need of 
protection, and consideration of options for an emergency relocation mechanism”. He also 
provides a link to the latest version of Scotland’s Action Plan on EU Engagement, which 
was refreshed on 27 March 2015: http://www.gov.scot/Resource/0047/00473826.pdf  
 
6. The Minister has written separately to the Committee with a further update on the 
Scottish Government’s EU e-Justice work (Annexe C). He highlights three actions from the 
EU e-justice action plan in which the Scottish Government is particularly involved: the 
cross-border video-conferencing project; projects aimed at improving the EU e-Justice 
portal, and e-CODEX which aims to create interoperability between justice information 
systems across the EU.  
 
7. The Committee is invited to consider the responses from the EERC and 
Minister and to agree what, if any, further action to take on this issue. The Minister 
has committed to providing regular updates on the Committee’s EU priorities, so 
the Committee may wish to agree to return to EU issues after the summer recess 
when a further update will be available. 

                                      
1
 The criminal procedure dossiers relate to the presumption of innocence, children’s rights in criminal 

proceedings, legal aid, and the European Public Prosecutor’s Office.   

http://www.gov.scot/Resource/0047/00473826.pdf
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ANNEXE A 
 

Correspondence from the Convener of the European and External Relations 
Committee on EU migration 

 
Thank you for your letter of 23 April 2015 inquiring whether the European and External 
Relations Committee (EERC) intends to undertake any work in relation to EU migration. 
 
The EERC has agreed to consider migration under its Connecting Scotland inquiry and 
this work will probably be conducted after the summer recess. In addition, the EERC is 
keeping a close watching brief on the European Union and the UN’s response to the 
situation in the Mediterranean. 
 
You may also find it useful to know that, in a personal capacity, I am hosting Scottish 
Refugee Week in the Scottish Parliament in June and I am currently working with the 
Scottish Refugee Council on the programme for an event in the Parliament.  
 
Christine McKelvie MSP 
Convener, European and External Relations Committee 
13 May 2015 
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ANNEXE B 
 

Correspondence from the Minister for Community Safety and Legal Affairs on EU 
migration 

 
Thank you for your letter of 23 April to the Cabinet Secretary for Justice in relation to the 
Committee’s plans for EU Engagement during 2015-16.  Mr Matheson has asked me to 
reply on his behalf, and I have already done so with regard to EU e-justice, on 4 May.   
 
The European Agenda on Migration was published on 13 May.  The Scottish Government 
is still assessing the implications of the Agenda, but with regard to its possible interaction 
with the Human Trafficking and Exploitation (Scotland) Bill, which the Committee has 
raised, the Commission has confirmed, as anticipated in earlier statements, that in relation 
to human trafficking it will seek in the first instance to work within currently agreed 
measures and strategies, but will review matters in 2016.  As this appears to rule out any 
new initiatives meantime, we do not assess that there are any implications for the Bill per 
se, although we will of course keep this under review should the situation change.  In 
general, we agree that co-operation with our UK and European Union partners is crucial 
and we must always be open to look at new and innovative ways of tackling human 
trafficking and exploitation.  In that spirit the Scottish Government will seek to engage 
constructively with the EU review in 2016 into how provision and action in this area can be 
further improved.  
 
In relation more generally to the Human Trafficking and Exploitation (Scotland) Bill, the 
Scottish Government would like to thank the Committee for their Stage 1 Report and on-
going consideration of the Bill as we look forward to Stage 2.  In that context, I can confirm 
that the Cabinet Secretary for Justice will be providing a response to the Stage 1 Report in 
the coming weeks.  

 
The other aspects of the Agenda, in which the Committee has also expressed an interest, 
are the lead of the Cabinet Secretary for Culture, Europe and External Affairs and the 
Cabinet Secretary for Social Justice, Communities and Pensioners’ Rights respectively.  
However, they are content for me to respond on this occasion.  The Agenda on Migration 
is a European Commission Communication that sets out strategic priorities and key 
actions for European migration. It aims to address immediate issues around on-going 
irregular migration in the Mediterranean area, medium-term migration management goals, 
and longer term strategic aims for migration within Europe. The content broadly aligns with 
previous statements and action on migration.  
 
The Scottish Government welcomes the publication of the Agenda.  We strongly support a 
controlled and managed migration system and it is essential that we work with our 
European neighbours on a shared approach to the challenges and opportunities that 
migration creates.   
In particular, the Scottish Government supports the focus on taking action to save lives in 
the Mediterranean; the recognition that migration to Europe is a complex global issue with 
its roots in third countries; and the understanding that European cooperation – not isolation 
– is key.   
 
We therefore remain very firmly committed to continuing to press the UK Government to 
sign-up to those measures which will protect vulnerable migrants from harm, and ease the 
burden on our neighbour states which are most affected.   In correspondence with the UK 
Government last November and again in January 2015, the Scottish Government stated 
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that it stands ready to help. We have also said that we will continue to play our part in 
whatever co-operation is required on Syrian refugees.  Although asylum is a matter 
reserved to the UK Government, the Scottish Government believes migration into the EU 
from third countries is an area which requires multi-lateral and collective action by the EU. 
The EU must take collective responsibility and the Scottish Government will encourage the 
UK Government to play its part in implementing the four priority actions proposed at the 
EU emergency summit held on this issue in April, including an EU wide voluntary pilot 
project on resettlement, offering a number of places to persons in need of protection, and 
consideration of options for an emergency relocation mechanism. 
 
Further information on the Agenda for Migration is provided in the appendix to this letter 
below. 
 
Finally, you asked for information on Scotland’s Action Plan on EU Engagement.  The 
refreshed version of the plan was launched on 27 March 2015 on an online platform and 
contains four key policy objectives: remaining a committed partner in the EU; effecting 
meaningful EU reform; active participation in the EU policy process; and strengthening 
partnerships.  This new digital platform will describe and illustrate how we pursue these 
objectives and will capture examples of our activity.  Through regular updates, it will have 
the capacity to reflect evolution of the EU policy agenda and corresponding changes in our 
actions.  The platform can be accessed via the following link:   
 
http://www.gov.scot/Topics/International/Europe 
 
I hope this letter is helpful to the Committee in their consideration of these matters. 
 
Paul Wheelhouse MSP 
Minister for Community Safety and Legal Affairs 
26 May 2015 
 
 
APPENDIX TO THE MINISTER FOR COMMUNITY SAFETY AND LEGAL AFFAIRS 
LETTER OF 26 MAY 2015 
 
EU AGENDA ON MIGRATION: SUMMARY OF CONTENTS2 

 
Immediate Action 

 Tripling the capacities and assets for the Frontex joint operations Triton and 
Poseidon in 2015 and 2016. An amending budget for 2015 was adopted today to secure 
the necessary funds – a total of €89 million, including €57 million in AMIF and €5 million in 
ISF emergency funding for frontline Member States – and the new Triton Operational Plan 
will be presented by the end of May; 

 Proposing the first ever activation of the emergency mechanism to help Member 
states confronted with a sudden influx of migrants under Article 78(3) TFEU. By the end of 
May, the Commission will propose a temporary distribution mechanism for persons in 
clear need of international protection within the EU. A proposal for a permanent EU system 
for relocation in emergency situations of mass influxes will follow by the end of 2015; 

                                      
2
 As summarised in this EU Press Release: http://europa.eu/rapid/press-release_IP-15-

4956_en.htm?locale=en 
 

http://www.gov.scot/Topics/International/Europe
http://ec.europa.eu/budget/biblio/documents/2015/2015_en.cfm#amending_budget
http://europa.eu/rapid/press-release_IP-15-4956_en.htm?locale=en
http://europa.eu/rapid/press-release_IP-15-4956_en.htm?locale=en
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 Proposing, by the end of May, an EU-wide resettlement scheme to offer 20,000 
places distributed in all Member States to displaced persons in  need of international 
protection in Europe with a dedicated extra funding of €50 million for 2015 and 2016; 

 Working on a possible Common Security and Defence Policy (CSDP) operation in 
the Mediterranean to dismantle traffickers' networks and fight smuggling of people, 
in accordance with international law. 
 
The Way Forward: Four pillars to manage migration better 

 Reducing the incentives for irregular migration, notably by seconding European 
migration liaison officers to EU Delegations in key third countries; amending the Frontex 
legal basis to strengthen its role on return; a new action plan with measures that aim to 
transform people smuggling into high risk, low return criminal activity and addressing the 
root causes through development cooperation and humanitarian assistance; 

 Border management – saving lives and securing external borders, notably by 
strengthening the role and capacity of Frontex; helping strengthen the capacity of third 
countries to manage their borders; pooling further, where necessary, certain coast guard 
functions at EU level; 

 Europe's duty to protect: a strong common asylum policy: Priority to ensure a 
full and coherent implementation of the Common European Asylum System, notably by 
promoting systematic identification and fingerprinting and with efforts to reduce its abuses 
by strengthening the Safe Country of Origin provisions of the Asylum Procedure Directive; 
evaluating and possibly revising the Dublin Regulation in 2016; 

 A new policy on legal migration: The focus is on maintaining a Europe in 
demographic decline as an attractive destination for migrants, by modernising and 
overhauling the Blue Card scheme, by reprioritising integration policies, and by maximising 
the benefits of migration policy to individuals and countries of origin, including by 
facilitating cheaper, faster and safer remittance transfers. 
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ANNEXE C 
 

Correspondence from the Minister for Community Safety and Legal Affairs on  
EU e-Justice engagement 

 
In my letter of 20 March 2013 I agreed to provide the Committee with a more detailed 
update on our EU e-Justice work. Thank you for your subsequent letter of 23 April to the 
Cabinet Secretary for Justice in which you confirm your on-going interest in EU e-Justice. 
 
Of the 42 EU e-Justice Action Plan actions, I attach a table providing information on those 
which are of particular interest to us at the current time. 
 
I mentioned in previous correspondence the opportunities this work presents in helping 
deliver the Programme for Government. We cannot realistically participate in all 
42 actions, but we can target our engagement in order to secure outcomes that align best 
with domestic Justice Digital Strategy (JDS) objectives. 
 
My officials are continuing to undertake scoping work on the projects that offer the greatest 
potential. This work is being carried out in conjunction with similar scoping work for 
domestic implementation of the JDS, as decisions taken now will either help or hinder us 
down the line in terms of future EU engagement. 
 
In the table, I would draw the Committee’s attention to three actions in particular: 
 

 we are heavily involved in the cross border videoconferencing project which we 
hope will be successful in attracting Justice Programme support later this summer 
and will help support our efforts to digitise our justice systems. 

 we will continue to engage on projects associated with improving the EU e-Justice 
Portal, such as the Competent Court Database and Fundamental Rights guidance 
which will help improve access to justice information across the EU. 

 we are also particularly interested in e-CODEX, a large scale project that aims to 
create interoperability between justice information systems across the EU, and its 
‘building blocks’ such as e-Signature, which could provide scope for efficiencies for 
the public sector and new opportunities for the private sector. 

 
I am supported in this work by the Justice Digital Strategy Programme Direction Group, a 
group of senior representatives from across administrative, civil and criminal justice 
organisations.  The Group provides strategic oversight and governance and represents the 
collective approach and collaboration that will be required to transform our justice systems 
over the coming years. 
 
I hope this update is helpful and am very happy to provide further updates in due course or 
speak to the Committee about our future plans for EU e-Justice. 
 
The Scottish Government will write separately in due course about the other matters 
raised in your letter of 23 April.  

 
Paul Wheelhouse MSP 
Minister for Community Safety and Legal Affairs 
5 May 2015 

 
 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52014XG0614(01)&from=EN
http://www.gov.scot/Publications/2014/11/6336/0
http://www.gov.scot/Publications/2014/08/5429/0
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EU ACTION OUTLINE RELEVANCE TO JDS BENEFITS 

e-CODEX 

 

e-CODEX is a large scale project for 
secure cross-border justice data 
exchange. 

It comprises project ‘building blocks’, 
themselves individual e-Justice 
Action Plan projects: 

-e-Delivery, transporting info 
securely between Member States 

-e-Payment of fees across borders 

-e-Identity, to ensure e-Identity 
compatibility 

-e-Document, common standards for 
documents exchanged across 
borders 

JDS Objective 2 – digitised systems 

e-CODEX potentially impacts across all 
domestic JDS projects. 

There are two aspects to the project: 

– to demonstrate short term viability of pilots 
(currently underway) 

– long term sustainability of a cross-border 
data exchange network across all EU justice 
activities. 

Need to consider building e-CODEX 
connectivity into business plans for domestic 
digital data exchange infrastructure in order 
to participate. 

Interoperability at EU level. 

EU funding may be available to support the 
future development of the project, for example 
through the Connecting Europe cross-EU digital 
service infrastructure facility. 

To benefit from any future involvement we will 
need to consider technical compatibility with EU 
systems during the early stages of domestic 
infrastructure development. 

Open Data Aim is to publicise non-personal or 
commercially sensitive EU justice 
data through the EU E-Justice portal. 

JDS Objective 3 – making data work 

Supports Scottish Open Data Strategy. 

Scope to help support delivery of our JDS 
data standards & data analytics projects. 

Improve access to justice information and 
potential business benefits from using/sharing 
cross-EU justice information. 

Interconnection of 
insolvency 
registers 

Enabling the searching of data from 
the interconnection of insolvency 
registers through the EU e-Justice 
Portal. 

JDS Objective 1 – access to information 

UK required to implement under recast 
Insolvency Regulation.  Will help deliver 
Digital Single Market objectives. 

Scope for efficiencies in terms of 
handling/administration of debtors’ and creditors’ 
interests, especially for cross-border 
insolvencies. 

Interconnection of 
land registers 

Enabling the searching of data from 
the interconnection of Land 
Registers. 

JDS Objective 1 – access to information 

 

Quicker access to information across EU. 
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European 
Investigation Order 

Part of e-CODEX Mutual Legal 
Assistance criminal pilot. 

JDS Objective 2 – digitised systems 

 

Scope for business volumes benefits in terms of 
easier administration of EU judicial cooperation. 

EU e-Justice Portal Updating and developing static 
content and information held on the 
portal.  Making the portal more user 
friendly. 

JDS Objective 1 – access to information 

Scope for mygovscot to be aligned with e-
Justice portal. 

Benefits for public and justice community users; 
eg information on court staff and their duties or 
legal aid translated into all EU languages. 

Fundamental rights 
guidance 

Information and assistance for 
citizens to identify the appropriate 
organisation and to resolve 
fundamental rights problems through 
the e-Justice Portal. 

JDS Objective 1 – access to information 

 

Help improve understanding, awareness and 
use of EU fundamental rights in Scotland. 

Opportunity to promote National Action Plan for 
Human Rights. 

Judicial auctions Ebay approach for reselling seized 
assets through judicial auctions 
carried out in other Member States. 

JDS Objective 1 – access to information Greater transparency and access to auctioned 
goods across EU; increased confidence in 
auctions; and increased numbers of 
bidders/prices. 

Find a judicial 
officer 

Enabling the searching of data from 
the interconnection of registers of 
judicial officers; integrate with e-
Justice Portal. 

JDS Objective 1 – access to information Practical benefits in terms of easier service of 
documents across the EU and economic 
benefits to the enforcement sector. 

European Case 
Law Identifier 

To create a cross-EU case law 
search interface, in time including 
automatic extraction from legal acts. 

JDS Objective 2 – digitised systems Improved accessibility and searchability of legal 
open data.  Build on domestic work and help 
align Scottish and EU digital approaches. 

Competent Court 
Database 

This involves the development of a 
new court finder for all courts and 
tribunals searchable from the EU e-
Justice portal.  

 

JDS Objective 1 – access to information Number of user benefits by allowing people and 
businesses easier access to harmonised, EU-
wide information. 
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Dynamic Forms These provide dynamic forms (user-
friendly online forms for eg 
requesting legal aid) via the EU e-
Justice portal. 

JDS Objective 2 – digitised systems 

Scope for links to mygovscot. 

Scope to introduce electronic process to replace 
current paper-based process. 

Online Dispute 
Resolution 

Linking existing Online Dispute 
Resolution platforms to the EU e-
Justice portal.  Related to separate 
project ‘Find a Mediator’. 

JDS Objective 1 – access to information 

Participation in this project is required by the 
linked Alternative Dispute Resolution and 
Online Dispute Resolution Regulation 
Directive. 

Economic benefits, eg increased consumer 
confidence for those put off cross-border 
purchases due to concerns about resolving 
disputes with traders abroad. 

Reduce costly court action to resolve 
complaints. 

Crossborder video 
conferencing 

To input and participate at national 
level in the informal group looking at 
supporting better cross-border use of 
VC. 

JDS Objective 2 – digitised systems 

Replicating similar work ongoing in Scotland 
to increase collaboration and improve 
customer service by increased use of 
videoconferencing. 

EU dimension brings potential for funding and 
policy and operational benefits; eg recent report 
from EU e-Justice expert group made 
recommendations to improve legal, 
organisational, technical and security aspects of 
cross-border video conferencing. 

Promotion of e-
Justice 

To promote the EU e-Justice portal 
and e-Justice in general 

All JDS Objectives/Projects. 

Commission participated in 2014 launch of 
JDS and promoted January Holyrood event. 

Opportunities to publicise and promote EU e-
Justice at Scottish and EU level through joint 
activity with other EU Institutions, Member 
States and partners. 

e-Service of 
documents 

Project to enable the electronic 
service of documents in legal 
proceedings. 

JDS Objective 2 – digitised systems 

 

Scope to replace paper-based processes with 
electronic ones. 

e-Signature Project to make it easier to use 
electronic signatures and for them to 
become legally recognised. 

JDS Objective 2 – digitised systems 

Links to wider SG work on e-signature, JDS 
Legal Project looking at e-signatures and 
work undertaken by Law Society. 

Scope for benefits with development of and 
increased use of e-signatures.  Need to consider 
domestic action/legal issues in context of EU 
developments and ensure compatibility. 
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